BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the Matter of Eugene School District 4J ) FINDINGS OF FACT,
) CONCLUSIONS,
) AND FINAL ORDER
)

Case No. 011-054-015

|l. BACKGROUND

On May 5, 2011, the Oregon Department of Education (Department) received a letter of
complaint from a parent on behalf of her child. The parent resides in and the child attends
school in the Eugene School District 4J. The parent requested that the Department conduct a
special education investigation under OAR 581-015-2030 (2011) and authorized an individual
who works with the child to act as the contact for the complaint process (Advocate). The
Department confirmed receipt of this complaint on May 5, 2011 and provided the District a copy
of the complaint letter.

Under state and federal law, the Department must investigate written complaints that allege
violations of the Individuals with Disabilities Education Act (IDEA) and issue an order within sixty
days of receipt of the complaint." This timeline may be extended for exceptional circumstances
related to the complaint or when the complainant and the school district agree in writing to
extend the timeline to engage in mediation or local resolution.

The parent had filed a previous complaint on October 30, 2010 and participated in mediation
with the District on November 18, 2010. As part of this new complaint, the parent asked that the
Department extend the period under investigation back to November of 2008. The parent also
requested that the Department investigate some of the issues from the first complaint. To the
extent that the Department is authorized to investigate the parents’ allegations, the issues to be
investigated from the previous complaint have been incorporated into the new allegations. While
any findings of noncompliance by the District resulting from this investigation will be limited to
those violations of the IDEA occurring within one year prior to the filing of the complaint, the
Department may consider actions occurring prior to May 6, 2010 in reaching legal conclusions
regarding the complainant’s allegations and, if necessary, in determining an appropriate plan of
corrective action.

On May 13, 2011, the Department sent a Request for Response (RFR) to the District identifying
the specific allegations in the complaint to be investigated and establishing a Response due
date of May 27, 2011. On May 16, 2010, the District asked the Department to extend the
timeline of the complaint investigation. The District requested this for several reasons, including
the number of already scheduled IEP and eligibility meetings; an upcoming furlough day; and
the number of end of the school year activities. Both the District and their attorney assured the
Department that the knowledgeable staff would be available later in the month of June for
interviews if needed. On the same day, the Advocate disagreed with the request for extension
on the grounds that it would delay the process and possibly the provision of compensatory
education during the summer break?. On May 18 2011, the Department agreed to the extension
and revised the Response due date to June 6, 2011 and the parent Response due date to June
13, 2011.

! OAR 581-054-2030.
? See proposed Corrective Actions.
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The District submitted its timely Response to the Department and to the parent and Advocate on
June 6, 2011. The District's Response included a narrative response; copies of the student’s
five most recent and revised |EPs; copies of assessments and evaluations conducted with the
student over the last two years; copies of Prior Written Notices sent to the parent during the last
two years; copies of progress and grade reports; copies of data tracking systems used to track
student progress; and copies of email and other written correspondence conducted with the
parent over the last year. It also included copies of Independent Educational Evaluations given
to District staff, documents pertaining to a Functional Behavioral Investigation and a Behavior
Support Plan; disciplinary and suspension records; and student class schedules, transcripts,
and attendance records. During interviews with the Department’s complaint investigator, District
staff submitted additional materials in response to the complaint.

Between June 8, 2011 and June 13, 2011, the Advocate submitted additional materials to the
Department’s complaint investigator and to the District. These included articles, charts and
references to reading instruction strategies; a response to various District assessments and
summaries; copies of reading assessments conducted with the student by a private Reading
Clinic; responses to the District's description of how services were provided and to the content
of the IEP. The materials also included a narrative on the District's alleged failure to supply
information; a global narrative to the District's response as a whole; information about technical
assistance as requested in the proposed Corrective Action; a list of suggested witnesses; and a
summary. During interviews with the Department's complaint investigator, the Advocate
submitted additional materials.

The Department’s complaint investigator determined that on-site interviews were required. On
June 20, 2011, the Department’s investigator interviewed the Advocate. On June 22-24, 2011,
the Department’s investigator interviewed the following District staff: two Educational Support
Services (ESS) Administrators; a middle school principal; a middle school assistant principal; a -
Behavior Consuitant; a middle school special education teacher; a middle school language arts
teacher; and, a middle school science teacher. In addition, the Department's investigator
interviewed a Home Instruction Coordinator; a Home Instruction Tutor; and an Alternative
Education Instructor. On July 12, 2011, the Department’s investigator interviewed the parent
and the student.

Under federal and state law, the Department must investigate written complaints that allege
IDEA violations that occurred within the twelve months prior to the Department’s receipt of the
complaint and issue a final order within sixty days of receiving the complaint; the timeline may
be extended if the District and the parent agree to extend the timeline to participate in mediation
or if exceptional circumstances require an extension.’ Due to the complexity of the issues in this
case, the Department extended the complaint timelines by 25 calendar days. This order is
timely.

3 OAR 581-015-2030(12) (2008)
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Il. ALLEGATIONS AND CONCLUSIONS

The Department has jurisdiction to resolve this complaint under 34 CFR § 300.151-163 and
OAR 581-015-2030. The parent's allegations and the Department's conclusions are set out in
the chart below. These conclusions are based on the Findings of Fact in Section Ill and the
Discussion in Section IV. This complaint covers the one year period from May 6, 2010 to the
filing of this complaint on May 5, 2011.*

Allegations

Conclusions

Allegations to be investigated. The written
complaint alleges that the District violated the IDEA
in the following ways:

. | Content of the IEP:

1.1 Failing to include in the IEP measurable annual
goals, based on peer-reviewed research to the
extent practicable, and including academic and
functional goals designed to meet the child's
needs that result from the child's disability, to
enable the child to be involved in and make
progress in the general education curriculum,
and to meet each of the child's other
educational needs that result from the child's
disability, specifically in the areas of reading,
writing and spelling;

1.2Failing to include measurable annual goals and
specially designed instruction designed to meet
the child's needs that result from the child's
disability, to enable the child to be involved in
and make progress in the general education
curriculum, and to meet each of the child's other
educational needs that result from the child's
disability, specifically in the areas of math,
science and physical education;

1.3 Failing to include “interim” goals in reading fluency
and basic reading skills in the IEP developed after
the November 2010 mediation;

1.4 Failing to include in the IEP 1:1 tutoring in targeted
reading skills for one hour per day; and,

1.5 Failing to consider whether or not the child’s

Substantiated in part.

The District included reasonable
goals in reading, writing, spelling
and math. The student did not need
goals for Specially Designed
Instruction (SDI) in science and PE.
There was no need to include
“‘interim” goals after the November
2010 mediation as the current goals
were appropriate. The District
considered the student’s behavioral
needs, completed a Functional
Behavioral Assessment (FBA) and
wrote a Behavior Intervention Plan.

However, when the District met on
November 19, 2010, and decided to
change the student’s placement and
include one hour per day of reading
instruction with the Home Instruction
Tutor, the District should have
changed the description of services
on the services page of the IEP to
reflect this, because the written IEP
and the implemented IEP should be
the same.

Given these facts, the Department
substantiates only allegation 1.4 and
orders corrective action.

“ See 34 CFR § 300.153(c) (2008); OAR 581-015-2030(5).
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behavior impeded the student’s learning or the
learning of others or to consider including a
Behavior Intervention Program or other
interventions to address the student’s behavioral
needs.

. | Review and Revision of IEPs:

2.1 Failing to hold the annual review within the
appropriate 365 day timeline when it delayed
the annual IEP meeting date from March 10,
2011 to April 8, 2011,

2.2 Failing to review and revise the child's IEP when
the parent provided information from the
student’s Advocate in May and June 2010.

Not Contested;

2.1 The District does not contest this
part of the allegation. The
District held an |IEP meeting on
April 8, 2011 as soon as staff
discovered that the team had
exceeded the 365 day timeline
for annual review. The District
has reviewed OAR 581-015-
2220 with staff, but it does not
address the 365 day timeline.
See Corrective Action Plan.

Not Substantiated:

2.2 Given the fact that the District
considered the reports the
parent's Advocate provided, held
a substantive discussion on the
concerns during the IEP meeting

and completed the FBA
. following the meeting; the
Department does not

substantiate this allegation and
orders no corrective action.

. | IEP_Implementation:

3.1 Failing to provide specially designed instruction
in reading fluency (speed and accuracy) and
basic reading skills (phonics and vocabulary)
that was based on peer-reviewed research-
based curriculum and strategies and that were
designed to allow the student to make adequate
progress on the IEP goals;

3.2 Failing to monitor reading fluency progress from
November of 2010 through March of 2011;

3.3 Failing to provide an additional one hour per day
of 1:1 tutoring instruction in reading skills
conducted by a certified teacher as per the

Not Substantiated:

The Department finds that the
District provided SDI using research
based reading programs; provided
the ten minutes of phonics
instruction and speliing lists; and,
used a different but equal
designation for measuring reading
fluency. In addition, the Department
finds that over the course of the
school day, in the home instruction
program and the alternative
program, the District provided the
1:1 tutoring instruction in reading.
Given these facts, the Department
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mediation agreement reached on November 18,
2010. Specifically, the District placed the
student in a small group with two other students
for this instruction rather than having the student
work 1:1 with the teacher;

3.4 Failing to offer services to the student so that
the student could participate in school on
multiple days following the mediation held on
November 18, 2010;

3.5 Failing to appropriately monitor the student's
progress in reading fluency when it reported the
student'’s fluency to the parent only in
“percentage of words read per minute” as
opposed to “percentage of correct number of
words read per minute”; and,

3.6 Failing to implement portions of the May 25,
2010 IEP, specifically:

3.6.1 Ten minutes per day of 1:1 specially
designed instruction focusing on phonics;
3.6.2 Provision of spelling lists to the student for
practice; and,

3.6.3 Teacher selection components of the May
25, 2010 IEP.

does not substantiate any of the
allegations and orders no corrective
action.

. | Rights of Inspection and Review of Educational
Records:

4.1 Failing to provide educational records requested
by the parent’s representative before the IEP
meeting.

Not Substantiated:

The District sent the Advocate a
draft of the IEP and some additional
information before the April 8" IEP
meeting. Between the two meetings,
the Advocate made multiple
requests for a wide variety of
information. The District responded
to all of the Advocate's requests.
Given the facts, the Department
does not substantiate the allegation
and orders no corrective action.

. | Independent Educational Evaluation:

5.1 Failing to consider two separate Independent
Educational Evaluations from the University of

Not Substantiated;

The District noted that it considered
the information in these reports and
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Oregon submitted to the District in September
2010; and,

5.2 Failing to consider an Independent Educational
Evaluation submitted to the District at the April 8,
2011 IEP meeting by the parent’s representative.

incorporated the recommendations as
it evaluated the student throughout
the school year. This is evident in the
changes in the student's IEP goals
written for the April 8, 2011 IEP.

Given the fact that the District
considered and used the information
in the reports, the Department does
not substantiate the allegations and
orders no corrective action.

. | Parent Participation - General:

6.1 Failing to provide the parent with information that
would allow the parent to reasonably participate in
the student's IEP meetings when the District did
not share reading assessment information with the
parent.

Not Substantiated:

Given the fact that the District sent a
multiplicity of documents, with the
parent's consent, to the Advocate
(to be shared with the parent),
before both |EP meetings, the
Department does not substantiate
this allegation and orders no
cdrrective action.

. | Additional Parent Participation Requirements for

Not Substantiated:

IEP and Placement Meetings:

7.1 Failing to provide the parent and the parent’s
representative a copy of the |EP written on April 8,
2011 within a reasonable time period.

The ESS administrator sent a copy
of the revised I|EP draft, which
reflected the decisions made at the
April 8" meeting, and included the
report the Advocate requested, on
May 14™. This gave the Advocate
and the parent 19 days to review the
draft |IEP before the meeting at
which it would be finalized. Given
the facts, the Department does not
substantiate the allegation and
orders no corrective action.

. | Accessible Materials:

8.1 Failing to provide the student with accessible
materials for use in science and math classes.

Not Substantiated:

On balance, given the district
implemented the IEP through the
efforts made by the middie school
science and math teachers, and the
provision of materials in the
alternative education setting the
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student attended from late November
2010 through the end of the school
year the Department does not
substantiate the allegation and orders
no corrective action.

. | Requirements for Least Restrictive Environment

and Placement of the Child:

9.1 Failing to involve the parent or the rest of the
IEP team in a decision to remove the child from.
the general education placements in science
and math in the fall of 2010.

Not Substantiated:

General education staff moved the
student into a different class period
of science in order to diffuse a
potential behavioral problem; and
moved the student into a more
intensive “Half-Algebra” class in
order to provide the student with
more appropriate instruction. Given
the facts, the Department does not
substantiate this allegation and
orders no corrective action.

10.

Disciplinary Removals of More than 10 Days

(Pattern or Consecutive)

10.2 Failing to implement appropriate disciplinary
procedures when it removed the student from
science and math classes multiple times for
disciplinary reasons.

Not Substantiated:

Both the parent and the Advocate
intended that the Department
investigate the amount of time the
student was actually removed from
specific science and math classes
and the reasons for the removals.
When a teacher removes a student
from a class for behavioral reasons,
such a removal does not constitute

‘[ a disciplinary removal under the

context of OAR 581-015-2415,
Disciplinary Removals of More than
10 Days (Pattern or Consecutive).
Therefore, the Department does not
substantiate this allegation under
this OAR and orders no corrective
action.

11.

General Evaluation and Reevaluation
Procedures:

11.1 Failing to conduct an additional assessment of
oral reading fluency to clarify the discrepancy
between the District's assessment and the

Not Substantiated:

11.1In this case, the Advocate
suggested that the District might
want to investigate the
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Independent Educational Evaluation provided discrepancy in fluency reading
to the District by the parent’s representative; tests given to the student by
and, both the District and the local

reading clinic. A district must
respond to, but is not required
to conduct, all evaluations or
assessments requested by a
parent. Therefore, based on the
facts, the Department does not
substantiate the allegation and
orders no corrective action.

Not Substantiated:
11.2 Failing to conduct and implement a Functional | 11.2 The District did complete the
Behavior Assessment as agreed to in the FBA as mandated by the team
Facilitated IEP meeting held on May 25, 2010. at the May 25, 2010 IEP

meeting. The Department does
not substantiate the allegation
and orders no corrective action.

Requested Corrective Action. The parents are requesting that the District:

1. Placement for the student in an appropriate alternative placement, at District expense,
so that the student can receive the appropriate and compensatory education.

a. Specifically we request that the oral decision at the recent IEP meeting to approve

placing the student at Wellsprings High School in the fall of 2011 is confirmed in
writing. The district will be responsible for supplying transportation to and from the
school.

That the oral decision at the IEP meeting to supply the student with Kurzweil 3000
reading software and Dragon NaturallySpeaking speech-to-text software be
confirmed and enforced immediately. The student will need instruction in how to
use this software, along with opportunities to practice and ask for further
assistance. This should occur before the end of this school year so as not to
detract from the student’s high school placement.

That specially designed instruction in the area of reading and writing be offered.
We request that the student receive 8 hours/week of one-on-one time with a
certified special education teacher trained and certified in direct instruction, the
methods that have been demonstrated to work with the student. This one-on-one
time will be done in a room with no other students present, and the teacher having
no other responsibilities. The teacher will spend six of these hours focused on
reading instruction using the curriculum and research-based strategies outlined in
the independent report from the reading clinic in April 2011. The remaining two
hours will focus on writing, using research-based strategies to promote spelling, as
well as strategies to teach appropriate writing strategies while the student is able
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to use the text-to-speech assistive technology. When school resumes again in the
fall, this eight hours of one-on-one instruction will occur Monday to Thursday
during the 2™ and 3" periods of the morning at Wellsprings Friends School (10:15
am to 12:15 am) (sic). The district will arrange with Wellsprings High School that
the student will receive language arts credits for this time.

d. That the student’s progress be evaluated using the DIBELS, a nationally normed
oral reading fluency measure used to evaluate reading throughout Oregon. The
student will complete a one-minute oral reading fluency assessment once per
week using passages at the appropriate instructional level (currently grade 3).
When the student meets the criteria for the grade level benchmark the first time
(e.g. 110 cwpm® with 97% accuracy for 3" grade), the student will also be
evaluated with an oral reading fluency measure at the next higher grade. When
the student has met the grade level benchmark three consecutive times, passages
at that level will no longer be used to evaluate progress, only the higher grade
level passages. This will be repeated with each grade level. Additionally, three
times per year (beginning of the year, mid-way through the year, and (sic) end of
the year) normed one-minute assessments will be conducted using grade-level
passages. For all assessments cwpm and accuracy will be reported.

e. Given that the district has repeatedly been unable to supply and appropriately
supervise someone with appropriate experience in the instructional approaches
that have proven to be successful with the student, the district be required to
purchase the services of a special education teacher trained in direct instruction
for students with reading difficulties from the other school district in Eugene, the
Bethel School District. Bethel School District has extensive experience with
research-based methods of corrective reading instruction, including implementing
them school-wide in Cascade Middle School. The qualifications and experience of
the teacher assigned will be reviewed and approved as appropriate by either Dr.
Taylor or the Reading Clinic at the University of Oregon. Bethel School District will
supply supervision and replacements for this teacher if the teacher is away. The
4J school district will be responsible for paying whatever costs the Bethel School
District identifies are appropriate for this to occur.

2. Purchase for the student’s school, at District expense, the appropriate technology for
the student’s school placement to assist the student with the effect the student's
disability has on learning. Specifically, the student will be supplied with an “ultra light”
laptop with extended battery life with adequate hardware to support the latest versions
of Dragon Naturally Speaking software and Kurzweil 3000 reading software. The
computer will have built-in Bluetooth. At this time the most appropriate computer
appears to be the Portege 830-58320. The Bluetooth headset recommended by
Dragon Naturally Speaking will also be purchased. The computer will be for use only at
school. The District will also supply the school with a compatible color scanner to scan
written materials into Kurzweil 3000. The District purchase (sic) a 4-year on-site
warrantee, ensuring the computer will be available to the student throughout high
school, without ambiguity concerning how the cost of repairs will be covered. At the
end of the four years, we request that the ownership of the computer transfer to the
student, allowing the student to continue to use appropriate assistive technology.

5 H H “ " H
The abbreviation “cwpm” means correct words per minute.

9
11-054-015



3. Purchase, at District expense, the appropriate technology to be used at home to assist
the student with the effect the student’s disability has on learning.

a. Kurzweil 3000 reading software, dragon Naturally Speaking software, and a color
scanner.

b. Purchase a new IPod Touch with built-in microphone and speaker (minimum
memory is fine—if the student wishes additional memory, the student will be
responsible for paying the difference in cost prior to purchase). With wireless
access, this is able to receive and send texts for free. Additionally, there is a free
speech-to-text program from Nuance that can help the student to be able to write
texts.

c. Purchase high speed internet for the student’'s home, including a wireless router.
This would allow the student to access the internet, increasing the student’s
reading based on interests, such as bike repair, etc. This will promote reading and
researching topics of interest, stimulating further improvement in reading and
increase in general knowledge.

d. Purchase a limited portable wireless router and plan (e.g. a 4GMobile Micro,
200MB/month for $20/month). This would allow the student to bring the wireless
router with the student outside of the home, and be able to use the voice-
recognition technology to send and receive texts. At present, the student is
excluded from this common peer activity, as a direct result of the school district’s
failure to supply appropriate instruction in reading and writing. This technology will
allow the student access to this medium of communication, and increase the
student’s skills in using it. This will help to mitigate the psychological effects that
result from the student perceiving self as different from peers.

4. Compensatory experiences, at District expense, for specific supplemental education
opportunities to allow the student to compensate for lost opportunities; encourage
improved self-efficacy, and reduce psychological harm. Specifically | request:

a. That the student be allowed to participate in organized physical activities outside
of school time at District expense, such as taking a gymnastics class. The district
will be responsible for paying for sufficient experience to equal a full credit in
Physical Education, and will grant the student such a high school credit. This will
compensate for missed physical education opportunities. Additionally, since the
student will be doing double credits in language arts, the student will have less
opportunity to take elective courses, such as physical education. By allowing the
student to get credit for this experience, the student will be able to choose elective
courses more freely, increasing enjoyment of school.

5. Compensatory education for the student should the student wish to take advantage of
it.

a. Pay any costs associated with receiving any tutoring that can be arranged at the
Reading Clinic, either during the summer, or outside of school hours during the
school year.
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